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I. STATEMENT OF THE CASE

A.

CASE
This is an appeal of a decision in District Court on the defendants' Motion for Summary

Judgment.

In this

case, the Plaintiff/Appellant, DEENA K.

WOOD,

sought the

Plaintiff/Appellant's underinsurance coverage from the Defendant/Respondent, FARMERS
INSURANCE

COMP ANY

OF

IDAHO

(hereinafter

referred

to

as

FARMERS).

Defendant/Respondent, FARMERS, asse1ied Plaintiff/Appellant's policy had a subtraction clause
which FARMERS said allowed it, as the underinsured carrier, to subtract the liability coverage
paid by the at-fault driver's insurance from the UIM coverage provided by FARMERS. The
liability carrier had $100,000 coverage on its insured, the at-fault driver, which was paid to
Plaintiff/Appellant, DENA K. WOOD, so subtracting that from the Plaintiff/Appellant's $100,000
underinsurance coverage under the FARMERS policy meant FARMERS claimed they owed
nothing on the UIM coverage.
COURSE OF PROCEEDINGS
The Defendant/Respondent, FARMERS, filed a Summary Judgment motion asserting that
FARMERS owed it's insured, Plaintiff/Appellant DEENA K. WOOD, nothing.
Plaintiff/Appellant, DEENA K. WOOD, opposed the motion.

The

The District Court ruled in

Defendant/Respondent, FARMERS', favor. The Plaintiff/Appellant moved for reconsideration
citing Eastman v. Farmers Insurance Company (Docket Number 44889
The District Court denied PlaintifflAppellant's, DEENA K.
Reconsideration.

filed July 30, 2018).

WOOD'S, Motion for

OF FACTS
On January 4, 2015, Plaintiff/Appellant, DEENA K. WOOD, was driving her 2011 Toyota
Sienna south on U.S. Highway 95 in Latah County to the north of Moscow at approximately 3:35
pm when an oncoming vehicle crossed into Plaintiff/Appellant's lane and crashed into her vehicle.
The Plaintiff/Appellant, DEENA K. WOOD, was severely injured in the collision.
FARMERS does not dispute that Plaintiff/Appellant, DEENA K. WOOD, was severely
injured and that her medical bills exceeded the at-fault driver's liability coverage of $100,000.
FARMERS is denying that its insured, Plaintiff/Appellant, DEENA K. WOOD, is entitled
to the $100,000 underinsurance she paid for on the basis of the written language in the policy. The
Declaration Page of Plaintiff/Appellant, DEENA K. WOOD'S, policy (R. pp. 60-62) shows the
Underinsurance Motorist Coverage is $100,000 per person and $300,000 each accident. R. pp.
87-88 is where FARMERS inserted language which clearly diluted Idaho resident DEENA K.
WOOD'S, claim for protection against an underinsured driver.
Plaintiff/Appellant, DEENA K. WOOD'S, medical bills exceeded $171,000 as of
December 29, 2016 (R. pp 116-118). On January 16, 2017, FARMERS responded to the Proof of
Loss in a letter which sets out the coverage, but states another clause reduces the coverage (R. pp.
119-120). Plaintiff/Appellant refers to this as the "subtraction clause".
II. ISSUES PRESENTED ON APPEAL
Whether the District Court erred in not applying the current case law of Hill v.
American Family Mutual Insurance Company, 150 Idaho 619, 249 P.3d 812 (2011),
which vrns further explained in Eastman v. Farmers Insurance Company, Idaho
Supreme Court Docket No. 44889 filed July 30, 2018.
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B.

\-Vhether the District Court erred in applying Idaho case law, e.g. Mutual of
Enumclaw v. Box, 127 Idaho 851, 908 P.2d 153 (1995), to this case without
acknowledging the Idaho legislature had added to underinsured motorist
requirements and this Court had updated the law in Hill and following cases.

C.

Whether the District Court erred in denying the plaintiff/appellant's Motion to
Reconsider because it did not apply the current case law, beginning with Hill, which
holds that the threat to public safety from underinsured motorists does not allow the
insurer to put language in the policy to take away the protection that underinsu:rance
coverage was intended to provide to the public.
III. ATTORNEY FEES ON APPEAL

Plaintiff/Appellant, DEENA K. WOOD, seeks attorney fees and costs for this appeal based
on the fact that Plaintiff/Appellant provided the Defendant/Respondent, FARMERS, with a Proof
of Loss and Defendant/Respondent, FARMERS, did not timely pay the Plaintiff/Appellant's
underinsurance claim. See Proof of Loss, R. pp. 116- 118.
IV. ARGUMENT

The District Court stated in its Memorandum Opinion and Order on Defendant's Motion
for Summary Judgment (R. pp. 195-196), as follows:
On January 5, 2015, the Plaintiff was traveling south on US Highway95
in Latah County, Idaho when driver Michael Engler's vehicle crossed
into her lane and collided with her vehicle. There is no dispute that
Engler was at fault for the collision. The Plaintiff was severely injured
as a result of the collision. The at-fault driver had liability limits of
$100,000. This amount was not sufficient to cover all of the Plaintiff's
damages.
The District Court applied this Court's Mutual of Enumclaw v. Box (1995) decision
(J\!Jutual ofEnumclaw v. Box, 127 Idaho 851, 908 P.2d 153 (1995)). No consideration was given
by the District Judge as to how the law in Hill changed how the provisions in underinsured motorist

coverage that take away coverage, are not allowed.
,.,
.)

The language in Eastman v. Farmers

Insurance reinforces the Hill decision by saying "Underinsured motorist coverage is specifically

designed to compensate the insured when the tortfeasor's coverage does not provide sufficient
compensation to the insured victim." (Eastman v. Farmers Insurance Co., Idaho Supreme Court
Docket No. 44889 filed July 30, 2018, at p. 7).
In the Eastman decision, this Comi stated, "The exclusion which Farmers seeks to enforce
has a tendency to annul the very underinsurance motorist coverage which Eastman purchased.
Such a tendency makes the exclusion void." (Eastman v. Farmers Insurance Co., Idaho Supreme
Court Docket No. 44889 filed July 30, 2018).
The very clause in Plaintiff/Appellant, DEENA K. WOOD'S, policy which FARMERS
wants applied in this case, annuls the very underinsurance which Plaintiff/Appellant, DEENA K.
WOOD, purchased.
Plaintiff/Appellant refers to the exclusion clause FARMERS is using in this case as the
"subtraction clause".

This is the clause the District Comi used to deny Plaintiff/Appellant,

DEENA K. WOOD, her underinsurance coverage. The District Comi's Memorandum Opinion
and Order on Defendants' Motion for Summary Judgment (R. p. 196) states:
At the time of the accident, the Plaintiff's vehicle was insured under
Farmers' policy number 19041-45-23. This policy provided under-insured
motorist coverage up to $100,000 per individual. The policy included an
express limitation:
The amount of UNDERinsured Motorist Coverage we will
pay shall be reduced by the full amount of any bodily injury
liability bonds or policies available to any party held liable
for the accident regardless of the insured person's actual
recovery from the liable party.
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Affidavit ofJeffi'ey A. Thomson, Exhibit A, Farmers bates no. 032
(emphasis in original).
Before this Court's decision in Hill, the subtraction clause had been upheld in prior cases
on the basis it was clear what it said; it was taking away underinsurance coverage that the insured
was purchasing. As this Court could see, the legislative intent for underinsurance was not being
followed. The Court clearly found in Hill that taking away underinsurance coverage was not
intended. Eastman shows the different ways insurers were denying proper underinsurance claims.
This Court has carefully explained in Hill and Eastman that very valid reasons exist why the law
was updated to fit the legislative intent of providing underinsurance motorist coverage. Iflanguage
in a policy dilutes what the meaning ofunderinsurance means to the public, it is invalid and cannot
be used to deny payments for underinsurance coverage.
This case shows what the public perception of underinsurance is.

Plaintiff/Appellant,

DEENA K. WOOD'S, Farmers agent told her when she was in the hospital after the wreck that
she should not worry because she had underinsurance. (See Affidavit of Deena Wood, R. p. 127).
The Defendant/Respondent, FARMERS, asserts that saying you have underinsurance does
not mean you have tmderinsurance coverage and the Farmers agent did not say FARMERS would
pay the claim. This fits in with this Court saying you cam1ot erode the public perception of
underinsurance by using language in the policy that takes away from the very coverage you have
with underinsurance.
In the Court's Memorandum Opinion and Order on Plaintiffs Motion to Reconsider (R.
pp. 232-23 7), the Court went back to cases decided before Hill citing American Foreign Insurance
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Co. v. Reichert, 140 Idaho 394, 94 P.3d 699 (2004) and the 1995 decision in 1Vfutual ofEnuniclcrw
v. Box, 127 Idaho 851, 908 P.2d 153 (1995).

Plaintiff/Appellant, DEENA K. WOOD, submits this Court has said diluting vvhat
underinsurance means to the public will not be allowed. The purpose of FARMERS' language in
Plaintiff/Appellant's, DEENA K. WOOD'S, policy served" ... no purpose but to dilute Idahoans'
protection against underinsurance drivers and to prevent insureds from collecting legitimate
claims." Hill, 150 Idaho at 630,249 P.3d at 823.
This case shows how insurers put on the Declaration Page of your policy that you have
underinsurance coverage, but add language in the policy which erodes the coverage purchased by
the insured. The public perception of underinsurance is very straight forward. This case shows
that this Court has another opportunity to see how FARMERS has language in Plaintiff/Appellant,
DEENA K. WOOD'S, policy which dilutes what Plaintiff/Appellant, DEENA K. WOOD, is
entitled to. She is in need of her underinsurance coverage.

V. CONCLUSION
This Court has seen how insurers have written language in underinsurance coverage
which dilutes underinsurance coverage. In Eastman v. Farmers Insurance Co., Idaho Supreme
Court Docket No. 44889, filed July 30, 2018, this Court stated as follows:
III. ANALYSIS
This case presents the legal question of whether Idaho's public policy, as
identified in Hill v. American Family Mutual Insurance Co., 150 Idaho 619, 249
P.3d 812 (2011), is violated by the non-owned vehicle exclusion in the Policy. We
hold that it is. The principles articulated by this Court in Hill are equally valid in
6

this case and nullify the non-owned vehicle exclusion which, much like the
exhaustion clause in Hill, serve "no purpose but to dilute Idahoans' protection
against underinsured drivers and to prevent insureds from collecting legitimate
claims." Hill, 150 Idaho at 630, 249 P.3d at 823.
Public policy is violated by FARMERS in Plaintiff/Appellant, DEENA K. WOOD'S,
policy. The subtraction clause in the FARMERS underinsurance language clearly has diluted
Plaintiff/Appellant, DEENA K. WOOD'S, underinsurance coverage and is being used to prevent
her from collecting a legitimate claim.
Plaintiff/Appellant, DEENA K. WOOD, requests this Comi reverse the ruling of the
District Court and hold that Plaintiff/Appellant, DEENA K. WOOD, has $100,000 in underinsured
coverage available for her injuries from the wreck that occurred on January 4, 2015, and further
that the Court hold that FARMERS owes the additional $100,000 to Plaintiff/Appellant, DEENA
K. WOOD.
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RESPECTFULLY SUBMITTED this L.!!.__ day of May, 2019.
AHERIN, RICE & ANEGO:

/}

By ~w. ~

Darrel W. Aherin
Attorney for Appellant, Deena K. Wood
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